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Gentlemen

TOWN AND COUNTRY PLANNING ACT 1871, SECTIONS 88 AND 36 AND SCHEDULE 9
LOCLL GOVERNMENT AND PLANNING (AMENDMENT) ACT 198l

APPEALS BY STIMPSONS '

LAND AND BUILDING AT 33 MARLOWES, HEMEL HEMPSTEAD

1. As you know I have been appointed by the Secretary of State for the
Environment to determine the above mentioned appeals. These appeals are against
an enforcement notice issued by the Dacorum District Council and against a refusal
of planning permission by that council concerning the above mentioned land and
puilding. I held an inguiry into the appeals on 20 November 1284.

2. a. The date of the notice is 11 April 1984.
b. The breach of planning control alleged in the notice is:

i. +the change of use of the first floor from residential use to
office use; : '

ii. tne change of use of the second floor from residential use to
use for the storage of office eguipment.

c. The requirements of the notice are:
i. the cessation of the use of the first floor for offices;
i the cessation of the use of the second floor for the storage ol

office equipment.

4. The period for compliance with tne notice is & months.
e. The appeal was mace on grounds gg(2) ta) and (h).
3. The development for which clanning permission was refuseé is the change of

use of the premises from residential to offices with ancillary storage.

4. at an early stage in the inquiry it became clear that, whilst the second
floor of the appeal building wes being used for ancillary storage at the time of
issue of the enforcement notice, it is now used ae a staff trainino centre. In
my opinion, both the storage and the staff training use are uses ancillary to the
main use as offices. This point has been canvassed in correspondence between the
appellants and the council, =né in its letter of 29 May 1984 (see Document 4) the
council confirmed that the principal use of the floor space is for office
purposes.,
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5. In the light of this I questioned the wording of Schedules 2 and 3 attached s
to the enforcement notice. For the council it was said that it is desirable for

these schedules to be amended to refer to office use on both upper floors. You

said that a variation to the schedules of this nature would not be prejudicial

to your clients. Were it my intention to uphold the notice, I would therefore

have varied Schedule 2 by substituting the words 'change of use of first and

second floors from residential to office use' for the words therein, .and

Schedule 3 by substituting the words 'the cessation of the use of the first and

second floors for offices' for the words therein.

6. The development subject of the Section 36 appeal is described on the application

form as change of use from residential to offices with ancillary storage. 1In the
light of the above 2 paragraphs, I intend to deal with this appeal on the basis
of the change of use of the upper floors of the appeal building %o offices.

SECTION 36 APPEAL AND APPEAL UNDER SECTION 88 GROUND (A)

7. Turning to the question of whether planning permission for this use -ocught
te be granted, there is a clear policy background against which the developments
must be judged. The relevant policies are contained in the recently adopted
Dacorum District Plan. Policy 61 of that plan states that planning permission
will not nermally be granted for any change of use or other development which
would result in the loss of satisfactory residential accommodation. Policy 56
makes this policy specific to development for office purposes.

g. Therefore, although the appeal premises are within an area.shown on the
District Flan Proposals Map as the commercial centre of Hemel Hempstead, whereirn,
under the terms of District Plan Policy 53 changes of use to offices will
normally be granted; and although the appelliapt firm meets the first crierior of
Polrcy 54, which is-a=further restriction on the grant of planning permission

for offices; in view of Policies 61 and 56, I consider that there must be a
presumption against the permission for change of use sought by your clients.

in view of these matters, and all the other matters raised at the inquiry,
consider that there are 2 main issues for me to consider in deciding whether
nning permission ought to be granted. The first is whether there are particular
tors in this case which warrant the grant of planninc permission in the face
the policies mentioned. The second is whether planning permission should be
giver in view of the fact that no provision for off-sireet car parking can be
made‘by the appellants.
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1C., A policy repcrt concerning possible uses of the upper floors of premises in
The Parade was made tc the relevant committees of the council (see Document 17).
This concluded that no specific policy for The Parade should be drawn up, and
that any proposal should be considered against the District Plan pelicies on its -
merits, .

11. Wnilst Policy 56, dealing with c¢ffice develcoment which results in a loss

of residenticl accommodation makes nc distinction on & gualitative basis,

Policy 61, within the housing section of the District Plan, 1is concerned with the
loss of 'satisfactory' residential accommodation. In my view, the guality of &
residential unit comprised in the Z upper floors of 33 Marlowes is a material
consideration for me to take into account.

In this respect you argue that the flat woulc not be satisfactorily separated

AT

O .
k=1

rt ora p

the grounc floor office unit, that the staircase is steer and ill-1it anc
hat there is no private open space effectiively available to a residential
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occupier. In this you gain supporﬁ.from the appeal decision letter issued in
October 1977 under which permission was given for the change of use of the first
floor to offices for a period of 5 years. :

13. In response, the council asserts that there is a need to ensure the
availability of a range of residential accommodation in different locations

which can meet a variety of housing demands. In particular there is a need for
small residential units (see Document 20). Whilst the council acknowledges

that if any of a number of facilities of a residential unit is ‘'less than
satisfactory' that unit may be considered for an alternative use - it regards

the upper floors of 33 Marlowes as satisfactory on every count: as regards layout,
separate access, private amenity space, off-street car Parking facilities and
degree of nuisance from heavy traffic. '

14. If the council's test of 'any facility being less than satisfactory' is
correct, then I would be led to regard the upper floors of the appeal building

~as open to consideration for another use on that ground. This is because I

regaré the staircase angle and the private amenity open space as less than
satisfactory and the off-street car parking as non-existent. But in my opinion
it will often happen that a dwelling has unsatisfactory features whilst remaining
@ reasonable dwelling. This will depend on the quality of other factors, such as
proximity to a major shopping centre, public transport and employment
opportunities, etc, and cheapness of rent or mertgage. Excellence in particular
features may outweigh poorness in others. On balance I take the view that the

2 floors provide a sufficient number of rooms, of good size, lighting and
orientation, and with adeguate access to make a reasonably satisfactory dwelling
bearing in mind the central location.

15. Against the loss of a reasonable dwelling must be set matters dealt with
in DOE Circular 22/80 regarding business activity and small businesses andé the
need to take account of economic effects. 1In this context your clients were given
2 5 year permission to use the first floor of 33 Marlowes without any reason
(so far as it is now possible to ascertain) which justified any exception to
policy on the basis of a short-term need. In My view, any reasonable person
reagding the decision upen which that clanning permission was based would be led
to believe that had the application been for a permanent change of use it would
have been granted. Whilst that permission related only to the first floor, it
effectively prevented any reasonable residential use of the secendé floor,

4
16. 1In view cof this I have decided that the appellants have not acted rashly
in building up the business as they have in recent vyears based on the use of
upper floors. Further, I recogniée that the loss of this accommodation woull now
have very serious consequences on the business, and that egually well placed
accommodation would probably be difficult to find, at least in any relatlively
sheri-term perice.

17. I have concluded that these factors, in the particular circumstances of this
case and bearing in miné the location of the premises within the commercial
centre, justify overricing the planning policy of retaining residential units

in that use.

18, On the matter of car parking, Policy 19 of the District Pian reguires that
all proposals for development should include provision fer car parking based

on the council's guidelines (Appendix € of Document 16). However, this policy

is within & section of the plan relating to guicdelines for new buildings, and I
take the view that development involving existing buildings must necessarily be
considered against the particular existing physical circumstances. Since a
residential use of the appezl premises would call for a car parking provision cniy
little less than that required for an office use of the floor space, and since the
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i DACORUM DISTRICT
(a)

IMPORTANT:— THIS COMMUNICATION AFFECTS YOURPROPERTY = 7S7o /(3

~ Council

TOWN AND COUNTRY PLANNING ACT 1971
(as amended)

Enforcement Notice
Material Change of Use AN 7- g

LAMNINC At
P T -

A i’ .' o

(b)..... .................... 33 MARLOWES, HEMEL HEMPSTEAD, HERTFORDSHIRE || B )
. _.J_‘ 1

WHEREAS: S
(1) It appears to the(® Dacorum District Council (*‘the Council””),

being the local planning authonty for the purposie___qf_sscnon-SJ—e-P-t—he-'Fown‘and “‘Country
Planning Act 1971 (*‘the Act’’) in thlS matter, that there has been a breach of planmng control
after the end of 1963()

on the land or premises (‘‘the land’’) described in Schedule 1 below.

(2) The breach of planning control which appears to have taken place consists in the carrymg
out of development by the making of the material change in the use of the land described in
Schedule 2 below, without the grant of planning permission required for that development.

(3) The Council consider it expedient, having regard to the provisiéns of the development
plan and to all other material considerations, to issue this enforcement notice, in exercise of their
powers contained in the said section 87, for the reasons set out in [the annex to] this notice.@

NOTICE IS HEREBY GIVEN that the Council require that the steps specified in Schedule 3
below be taken [in order to remedy the breach] [

;vithin [the period of S5IX ' fcbeys] [months] from the date on which this notice
takes effect] [thexperiodspecified imnespect:of each steprimthak sehadtlek fk

TI—IIS NOTICE SHALL TAKE EFFECT, subject to the provxsions of section 88 (10) of the Act,
on VS Tuamea 19 84 1@

Issued.'...‘.\f‘.'.\...AP.«.-.LL~ ............... 1984 .

Council’s address — (Signed). .- Ke‘ ( ‘{/L‘\‘ 'L’H/VVL(— ...............

Civic Centre,
Marlowes,
Hemel Hempstead,Herts.

CONTINUED OVERLEAF — P.T.0. T

NOTES TO THE LOCAL PLANNING AUTHORITY )

(a) Insert the name of the Council issuing the notice.

{b) Insert the address or a description of the land to which the notice relates.

(c) Where section 87(4)(c) of the Act applies insert “*and within the period of 4 years before the date of issue of this notice,”’

(d) See paragraph 29 of DOE Circular 38/81 (Welsh Office Circular 57/81).

(e) Or, as the case may be, having rcgard to section 87(7)(2) and {b) of the Act. Where steps are required to be taken for more than
one of the purposes provided for in section 87, the purpose for which each step is required should be specified in Schedule 3.
Steps may be required as alternatives.

{f) If asingle period is to be specified, by which all the required steps must be taken, insert it here. But if a series of steps is required
to be taken, with a different compliance period for ach step, the appropriate perlod should be clearly stated against each step (in
columns if more suitable) in Schedule 3.

() The date selected must be not less than 28 clear days after all the copies of the notice will have been served (see sechon 87(5) of
the Act).

(Designation) ........... District Secretary .
(The officer appointed for this purpose)

Cnt, No. TCP 105 SHAW & SONS LTn., Shaway House, London SE26 SAE. LLT 00365



EXTRACTS from the TOWN AND COUNTRY PLANNING ACT 1971 (as amended)

" Yower to issue enforcement notice

§7.—(1) Where it appears to the local planning authority that there has been a breach of planning control after the end of 1963, then
subject to the following provisions of this section, the authority, if they consider it expedient to do so having regard to the provisions
of the development plan and to any other material considerations, may issue a notice requiring the breach to be remedied and serve
copies of the notice in accordance with subsection (5) of this section,
(2) A notice under this section is referred to in this Act as an “*enforcement notice’’.
(3) There is a breach of planning control— )
(@) if development has been carried out, whether before or after the commencement of this Act, without the grant of
the planning permission required in that behalf in accordance with Part HI of the Act of 1962 or Part I11 of this Act; or
(b} if any conditions or limitations subject to which planning permission was granted have not been complied with.

{4) Anenforcement notice which relates to a breach of planning contro! consisting in— :

{a) the carrying out without planning permission of building, engineering, mining or other operations in, on, over ot under
land; or i )

{&) the failure to comply with any condition or limitation which relates to the carrying out of such operations and subject

sto which planning permission was granted for the development of that land; or )

{c} .the making without planning permission of a change of use of any building to use as a single dwelling-house; or
(d)the failure to comply with a condition which prohibits or has the effect of preventing a change of use of a building to use

, as a single dwelling-house,

may be issued only within the period of four years from the date of the breach.

(5) A copy of an.enforcement notice shall be served, not later than 28 days after the date of its issue and not later than 28 days
before the date specified in the notice as the date on which it is to take effect—
) (@) on tht owner and on the occupier of the land to which it relates; and . ‘
(£) on any other person having an interest in that land, being an interest which in the opinion of the authority is materially
affected by:the notice. ’
{6) An enforcement notice shall specify the matters alleged to constitute a breach of planning control.
- (7) An enforcement notice shall also specify—
{a) any steps which are required by the authority to be taken in order to remedy the breach;
(&) any such steps as are referred to in subsection {10} of this section and are required by the authority to be taken.’
(8) An enforcement notice shall specify the period within which any such step as is mentioned in subsection (7) of this section is
to be taken and may specify different periods for the taking of different steps. ‘

(9 In this section “*steps to be taken in order to remedy the breach’* means (according to the particular circumstances of the
breach) steps for the purpose— : o :
(@) of restoring the land to its condition before the development took place; or
(&) of securing compliance with the conditions or limitations subject to which planning permission was grantsd,
including— . .
(i the demolition or alteration of any buildings or works;
(i) the discontinuance of any use of land; and
(lif) the carrying out on land of any building or other optrations. I

{10) The steps mentioned in subsection (7)(b) of this section are steps for the purpose— )

(@) of making the development comply with the terms of any planning permission which has been granted in respect of the
land; or
(b) of removing or alleviating any injury to amenity which has been caused by the development,

(11} Where the matters which an enforcement notice alleges to constitute a breach of planning control include development which
has involved the making of a deposit of refuse or waste materials on land, the notice may require that the contour of the deposit shall
be modified by altering the gradient or gradients of its sides in such manner as may be specified in the notice. :

(12} The Secretary of State may by regulations direct— . .

(@) that enforcement notices shall specify matters additional to those which they are required (o specify by this section; and
(&) that every copy of an enforcement notice served under this section shall be accompanied by an explanaiory note giving such
information as may be specified in the regulations with regard to the right of appeal conferred by section 88 of this Act.

(13) Subject to section 88 of this Act, an enforcement notice shall take effect on a date specified in it.

{14) The local planning authority may withdraw an enforcement notice (without prejudice to their power to issue another) at any
time before it takes effect.
(15) If they do so, they shall forthwith give notice of the withdrawal to every person who was served with a copy of the notice,
(16) Where—
(@) an enforcement notice has been issued in respect of development consisting of the erection of a building or the carrying
out of works without the grant of planning permission; and
{b) the notice has required the taking of steps for a purpose mentioned in subsection (10)(b) of this section: and
(c) the steps have been taken,
for the purposes of this Act.planning permission for the retention of the'building or works as they are as a result of compliance with
the notice shall be deemed to have been granted on an application for such permission made to the local planning authority.

Appeal against enforcement notice ) :

88.—(1) A person having an interest in the land to which an enforcement notice relates may, at any time before the date specified
in the notice as the date on which it is to take effect, appeal to the Secretary of State against the notice, whether or not a copy of it has
been served on him. .

(2) Anappeal may be brought on any of the following grounds— : : .

() that planning permission ought to be granted for the development to which the notice relates or, as the case may be, that
a condition or limitation alleged in the enforcement notice not to have been complied with ought to be discharged;

(b) that the matters alleged in the notice do not constitute a breach of planning control;

(c) that the breach of planning control alleged ir the notice has not taken place; .

(d} in the case of a notice which, by virtue of section B7(4) of this Act, may be issued within the period of four years from the
date of the breach of planning control to which the notice relates, that that period had elapsed ai the date when the
notice was issued;

(e) in the case of a notice not falling within paragraph (@) of this subsection, that the breach of planning control alleged by
the notice occurred before the beginning of 1964: :

(/) that copies of the enforcement notice were not served as required by section 87(5) of this Acty - < .

) that the steps required by the notice to be taken exceed what is necessary to remedy any breach of planning control
or to achieve a purpose specified in section 87(10} of this Act; -

(#) that the period specified in the notice as the period within which any step is to be taken fails short of what should reason.-
ably be allowed. . .

{3} An appeal under this section shall be made by notice in writing to the Secretary of State.

{4) A person who gives notice under subsection (3) of this section shal] submit to the Secretary of State, either when giving the
notice or within such time as may be prescribed by regulations under subsection (5) of this section™, a statement in writing— ‘

(a) specifying the grounds on which he is appealing against the enforcement notice; and

(1) giving such further information as the regulations may prescribe.

- {5} The Secretary of State may by regulations prescribe the procedure which is to be followed on appeals under this section, and
in particular, but without prejudice to the generality of this subsection—
* (1) may prescribe the time within which an appellant is to submit a statement under subsection (4) of this section and the
matters on which information is to be given in such a statement;

*NOTE: The Secretary of State has specified that such a statement must be submitted to him either when the appellant is giving
nofice of appenl, or within 28 days from the date on which the Secreinry of State sends the appellant a notlce requiring
such  sintemend {0 he evhmitied,
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number of spaces in this development involved is insignificant in relation to
the parking demand and provision in the immediate locality, I do not regarc
this as an overriding issue.

19. BHaving taken account of all other matters raised, including the appeal
decision in respect of 33C Marlowes in 1983, the concern expressed by the council
at the 1977 appeal decision in respect of the present appeal premises, and the
commercial property register maintained by the council, in the light of the
considerations set out above I am minded to allow the appeals and grant planning
permission, The appeal on ground (h) does not, therefore, fall to be consiacered.

~20. In view of the reasons which have led to my decision, hingeing on the
relationship of the present use of the upper floors of 33 Marlowes witn the ground
floor use, I intend to make the planning permissicn conditional on their peing
used only as estate agency offices in association with the use of the ground
floor.

FORMAL, DECISION

2l. For the above reasons, and in exercise of the powers transferred to me, I hereby
sgIIBﬁ /OUT ¢lients' appeals, ‘direct that the notice be guashed and grant planning
‘permission, on the application deemed to have been made under Section 8BB(3) of

the Act and that dealt with under Section 36, for the use of the first and

second floors of 33 Marlowes as offices subject to the condition that the floor
space shall be used as estate agency offices in association with the use of the
ground floor of the premises and for no other purpose including any other

purpose in Class II of the schedule tc the Town and Country Planning (Use Classes)
Order 1972.

.22.—This decision dess not convey any approé%l or consent reguired under any
enactment, byelaw, order or regulation other than Section 23 of the Town and
Country Planning Act 1S71. Attention is also drawn to the enclosed note relating
to the reguirements of the Chronically Sick and Disabled Persons Act 1970,

RIGHT OF APPEARL AGAINST DECISIOKN

23. This letter is issued as the determination of the appeals before me.
Particulars of the richts of appeal against the decision to the High Court are
enclosec for those concerned.

I am Gentlemen
Your obedient Servant

T J XEMMANK-LANE JP DipTP FRTPI MBIM
Inspector

ENC
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APPEAL SCHEDULE see sho 4/1510/83 PLANNING DEPARTMENT

Location of Appeal Site &3 Martiowés w HOW\PSW
Appellant W Bes L.A. Ref. No. [;}/0723]32‘5"\

Appellants Agent -— Secretary's Ref.

proposal APPEAL AGAINST ENFORCEMENT NOTICE [ . k. Rer. APP/AI?]O/C/M/I“?Z

Date of Pemtmiew/Service of Enforcement Notice 31,4 ,84.
Date Appeal lodged with D.o.E, ? (within 6 months)
i’)ate of receipt of Notice of Appeal by C.P.O. . 3[,5, 34’ ‘
Date Secretary notified of receipt of Appeal 5'6:“o3 ’9-7-84'£ 8,10-84.
Date of return of guestionnaire to D.o.E. 6’6'94’ (within 14 days)
Notificatior.l of Public Inquiryéritren ‘2,9_94
Representatione—
Date persons notified of Appeal _ 29.10.8Y . (min.28 days
Date statement sent to (a) D.o.E. 9-10.20 bgfore P.I.)

{b) Appellant '9“'0'9!‘ | (Ezgc.)ig gaBI{S)

{c) Secretary 9.0 24
Daté Plans sent-to; {a) D.o.E. {min.28 days

{b) Appellant ’ l’.!ﬂrfq before P.I.)

(c) Secretary

Date list of persons notified of Appeal
sent to: {a) D.o.E. {min.28 days

(b) Appellant from P.I.)
(c) Secretary
Date/Time of Site Inspection (Wriften WN"‘
Representations) 0. OO8sem . .
1 Gutne, Hewel Buuspptons
Confirm date, time, location of Public JOWIW MW’“ P DinTP
Inguiry My. T Kowwdn - Lane J /D'P ’
FCTPI, MBIM.

Date Secretary notified of date etc. of
Public Inquiry

"Date Committee Room/Hall booked
Date Display Notice received by C.P.O.

Date Display Notice on Appeal Site if required (min.28 days

‘ from P.I.)
Date proof of Evidence sent to Secretary
Decision ALLOWED/DISMISSED/QUASHED Date: |({_ [-5%

Date received by C.P.0. 1S . S
Date Sedretary notified ] & .\. <g§

Date Reported to D.C. Committee -3\' \ %g'

High Court

P/D.27.



