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D.C. 3
Town Planning
Ref. No......... 4/0860/82 |
TOWN & COUNTRY PLANNING ACTS, 1971 and 1972 Other
Ref No..... ... ... . . ... .. ciiuin.
THE DISTRICT COUNCIL OF ..o ovvoe. .. DACORUM L.
IN THE COUNTY OF HERTFORD
v
To S G Harrington Esq Messrs Aitchisons
56480ldcroft 63 Marlowes
Hemel Hempstead Hemel Hempstead
' Change of use - Shop to restawcant = .. ..,
..................... ;......L...........................h.. Brief
' 30--32 Lawn Lane, -Hemel Hempstead description
at .. L T T e e e and location
of proposed
........................................................... development.

In pursuance of their powers under the above-mentioned Acts and the Orders and Regulations for the time
being in force thereunder, the Council hereby permit the development proposed by you in your application

and received with sufficient particulars on.... 22 ANENR R ARG
. and shown on the plan{s) accompanying such application, subject to the following conditions: —

L]
{1} The development to which this permission relates shall be begun within a period of .. 2 | years
commencing on the date of this notice.

(2) The use hereby permitted shall be restrlcted solely to the ground
floor of the property.

(3} The hours of business shall be restricted to 0900 to 2300.

{4} The first floor of the premises shall not be used otherwise than for
residential purposes.

26/19 PLEASE TURN OVER



The reasons for the Council’s decision 1o grant permission for the development subject to the above
conditions are:— '

(1} To comply with the requirements of Section 41 of the Town & Country Planning Act, 1971.
{2} For the avoldance of Jdoubi.

{3} 1In the iatareal oY the genscal amenity of the ares,

{4) ¥For tho svoidance of doubt,

N4

tﬁ-fef Fl&ming 0"!490!‘
Designation ..cevereiiiiineececveecceeeraneas

NOTE

{1) If the applicant wishes to have an explanation of the reasons for this decision it will be given on request and a mesting
arranged if necessary.

{2) If the applicant is aggrieved by the decision of the local planning authority to refuse permission or approvat for the
proposed development, or to grant permission or approval subject to conditions, he may appea! to the Secretary of State for the
Environment, in accordance with section 36 of the Town and Country Planning Act 1871, within six months of receipt of this
notice. Appeals must be made on a form which is cbtainable from the Secretary of State for the Environment, Marsham Street,
London, 5.W.1.] The Secretary of State has power 10 aliow a longer period for the giving of a notice of appeal but he will not
normally be prepared to exercise this power unless there are special circumstances which excuse the delay in giving notice of
appea!. The Secretary of State is not required 1o entertain an appeal if it appears to him that permission for the proposed
development could not have been granted by the local planning authority, or could not have been so granted otherwise than
subject to the conditions imposed by them, having regard to the statutory requirements, to the provisions of the development
arder, and to any directions given under the order.

(3} 1f permission to develop land is refused, or granted subject to conditions, whether by the local pfanning authority or
by the Secretary of State and the owner of the land claims that the land has become incapable of reasonably beneficial use in its
gxisting state and cannot be rendered capable of reasonably beneficial use by the carrying out of any development which has been
or would be permitted, he may serve on the Commaon Council, or on the Council of the county borough, London borough or
county district in 'which the land is situated, as the case may be, a purchase notice requiring that council to purchase his interest in
the land in accordance with the provisions of Part 1 X of the Town and Country Planning Act 1971.

{4) 1n certain circumstances, a claim may be made against the local planning authority for compensation, where
permission is refused or granted subject to conditions by the Secretary of State on appeal or on a reference of the application to
him. The circumstances in which such compensation is payable are set out in section 169 of the Town and Country Planning
Act 1971,



21 AAPSE -0 . —— T e ——— =

Department of the Environment and 6127989 Recorded
Department of Transport = Delivery
Common Services R ———
Rooml4llToIIgate House Houlton Street Bristol BS2 8 OJ T R o
Telex 449321 = . _ Directfine  0272-218 914

" Switchboard 0272-218811

Council Ref: 40960483 #10‘1 60} s2.
]

Messrs Greenway & Partners Your reference i
Branch Hill Mews - AHC/P40 T e
LONDON ) CHIEF EXECUTIVE ! Our reference T/APP/5252/C/83/1863/PE2
NW3 7LT . OFFICE A T/APP/5252/A/83/3630/3E2 -
b ate - . ] . H e
120CT 1983 ’ _M1.0CT 1983
File Ref. cocvueeennnt. RS ; ) T —————
Refer t0 v S 20 ? R e ~,"_T 233 :
: T sl T e .
Gentlemen V‘C?ea.e.d e j o ? AL i

, {
TOWN AND COUNTRY PLANNING ACT 1971, SECTIONS 88 AND 36 AND SCHEDULE 9 . b
LOCAL GOVERNMENT AND PLANNING (AMENDMENT) ACT 1981 © =< o '
APPEALS BY MR S G HARRINGTON. : T
LAND AND BUTILDINGS AT 30-32 LAWN LANE, HEMEL HEMPSTEAD

1. I have been appointed by the Secretary of State for the Environment to determins
the appeals against an. enforcement notice issued by the Dacorum District Council and
against the decision of that council to grant planning permission subject to conditic- -
I held an inquiry into the appeals on 13 September 1983.

2. a. The: date of the notice is 16 May 1983.

b. The- breach of the planning control alleéed in the notice is failure to comg.
with a condition subject to which planning permission was granted.

c. The permission was granted on 30 September 1982 for the change of use Srox
shop: to restaurant.

d.. The condition which is alleged not to have been complied with is "the hours
of business- shall be restricted to 0900 te 2300 hours".

e. The requirements of the notice are to cease the use of the premises for
business. outside the hours of 0900 to 2300 hours.

£. .The:period of compliance-with tﬁe notice- is 28 days.
g. The-appeél was made- on. grounds, 88(2) (a), (<) &nd {(g).

3. The development for which conditional permission was granted was change of use
from shop to restaurant. Conditions appealed against are numbers:—

2. The use hereby permltted shall be restricted solely to the ground floor of
the property. :

3. The hours of business shall be restricted to 0900 to 2300.

4. The first floor of the premises shall not be used otherwise than for residen-
tial purposes. '

(Attached to the permission ref: 4/0960/82 dated 30 September 1982.)

-+



SITE AND SURROUNDINGS

. The appeal site in Lawn Lane is just ocutside the town centre of Hemel Hempstead
and: is located some 200 yds. from the major roundabout intersection at the southern €5
of the shopping centre. The site with its froatage to Lawn Lane is within a secondar;s
'shopping/commercial frontage and there is a similar use on the opposite side of the
road at Nos 25 to 33 as shown on plan B.

5. The triangle of land in which the appeal site lies has its apex at the roundaks:
and is bounded on the east by Lawn Lane and on the west by Two Waters. Road. Apart f:--
. ther retail/commercial uses. on Lawn Lane, the land is in industrial use southwards. toso. .
the timber works although there is limited residential use. The eastern side of the-
road and the- land extending behind it - Cedar Walk and Corner Hall Avenue — is wholl:-
regidential. Lawr Lane is a bus route and carries a fairly heavy traffic volume.
Alongside- the- appeal site is- ther Queens Head public house.

6. The premises itself has been: attractively converted and presents a good appeara: -
to the street frontage; there 3s one dacorative litter bin on che pavement. Inside,
the furnishing, fittings and equipment are ofa. high quality and the restaurant s 5o~
_ im comfort ~ 36& people. It is apparent that the Pizza Plus: aims at a higher stanagars
 of presentatiomr.and service thanm the adjacent Cedar Cafe or Chinese: take—away. The’
mains fare offered is Pizza and Baked Potato with a variety of garnishes as shown in
the: menu. (document 6).. The wrappings for the take—away food are polystyrene. cartons.
The: first r’:Iooz.:.- is im residential use-.

7.. Lawmr Lanes hasr a- carriageway width of 28 £+ with substantial footways to. either
side_ The gardens: of the houses on the east side of the road slope upwards sc that
these houses: are: well above the level of the road. :

CASE FOR THE APPELLANT

Ther maimr points were:-—

&. It is submitted that the alleged breach has not taken rlace.. Whilst it is
admitted that from the date-of opening in October 1982 until Christmas, the premises.
were: opemr until 11.1% or 11.20 pm and occasionally 11.30 pm, since. January - 1983 tr.
conditionr has: beem complied with. The practice-adopted is to. lock the door at 11l -,
switchr off the- external. canopy- lights: and. an employee: supervises customers' departure.
9, Following a visit to the premises by an officers ¢f tha csuncil , Mi Harwington
visited the planming: department and was told by Mr Smith that the conditiom required
all customers: tor ber off the: premises by 1L pm. A letter to the council on 6. June
1983 elicited the reply at document 9. Consequently, since: the condition has been
complied with there- has beem no breach since- January 1983. The condition is ambiquous:,
difficult to understand and impossible to. follow in practice. Therefore - the appeal
ore ground (c) should succeed. , ‘ : :

19. as reqa_itds ground (g}, the steps required are excessive because of the measures
already taken. . The meaning of the steps to be taken is ambiguous and the council has
. given different interpretations of what is reguired. One officerof the council said
"11.15 or 11.20 pm would be alright, but staying open until. 11.30 pm would bring
trouble". The planning officer said at the inquiry that if customers. were consuming
food after 1l pm, the condition would be breached.  This is in conflict with the
council's own letter which states "shall not be served".  Ground (g) should succeed.

11. Om planning merit, all 3 conditions should be discharged. Conditions (2) and (4)
are unnecessary and pre-empt the appellant’s possible future intentions. The first
floor was only a shell but has been brought into residential use and is now occupied



¢ Mr Harrington's mother. He accepts that planning permission would be necessary
for a change of use and there is no present intention of any use other than residen—
tial. The application referred only to the ground flcor and both conditions should
be discharged as they are superflucus.

12.° The real issue however in both the section. 88 and 36 appeals. is condition (3).
This. time restriction has had a devasting effect on the business since the premisss
were forced to close at 1l pm: this is illustrated graphically at document 13. The
turnover is far below the market projection and the staff has been reduced, thus ad-s-
ing to unemployment. Moreover, it is not understood why other restaurants and fooc
outlets. are not restricted in hours. Document 12 lists the opening hours of 24 pre.
and only  Pizza Plus and Macdonalds are restricted to 11 pm.

13. Close to the site, the Cedar Cafe and China Garden take—away are unrestricted.
Adjoining the site is the Queen's Head public house which runs regular discos, and b
‘frequent extensions to licensing hours. The Acropolis Greek Restaurant has been
granted. permission without restrictions. It was only after a lengthy.search and muc!
discussion with the planning officers that the appeal site was chosen. In seeking
advice during his year long attempt to find suitable premises, Mr Harrington was
fipally told by Mr Betambeau that his application for Nos 30-32 was likely to be

" successful. At no time was there any mention of conditions; these came as a shock.

14. It is felt that the council has reacted to press: reports (document 7) and a
vendetta: by one individual. The appellant is a local man, resident in the town near’ -
a1l his life, and the restaurant is a family concern. Market research shows that
Hemel Hempstead would support many more take-aways. and there is a growing demand.
This is not a fast-food shop but a superior speciality restaurant/take—away, with
emphasis: on quality and family atmosphere. The petition in support (1,000 signaturc .
and the- 26. letters should be weighed against the objections.. .

15. It is incorrect to describe Lawn Lane as "essentially residential” in character:
the development plan shows the area of the triangle between the Lane and Two Waters
Road as. allocatéd primarily for industrial purposes. This designation extends below
Corner Hall. One side of Lawn Lane is clearly residential and the other, including
the appeal site, is clearly non-residential. In practice, only 2 of the first floors
on the appeal site side of the road are in residential use. Lawn Lane is the dividiny
line and the council appear to accept this proposition. There are no policies being
contravened either in the development plan or in the draft local plan. In granting
plannlng permission, the council recognise that the- use is appropriate in this area
but they now seek unfairly to curb the appellant's business activities.

l&6i. The QueenFSLHead is a much greater source of noise and nuisance and the Pizza.
Plus is being "tarred with the same brush". The litter problem has now almost solved.
itself and Pizzas. are not mainly eaten in the street but taken home for TV supper.
Complying with the condition has resulted in a reduction in staff, and the employment
aspects should be considered. Mr Harrington has. struggled to set up a much needed.
service, appreciated by local people, but his efforts are in jeopardy because of the
time COndlthH-

II. All the conditions should be removed, but it is vital to the success ‘of the
business that at the very least, Monday to Thursday opening should be up to 11.30 pm
and. to midnight on Friday and Saturday. This is not an unreasonable -demand and this
extension will not harm residential amenities.



- 23, Conditions: (2) and (4) were 1mposed ta acc:ord w::.th the- terms- of the appllcag
o

'CASE. FOR THE PLANNING. AUTHORITY _ \

The main points- were:-— N

18.. On ground (c), the authority relies on the evidence of local residents. and thets
letters and telephone calls complaining of opening after 11 pm. Moreover, the appel~—
lant admits this, both at the incuiry and at paragraphES of the statement accompanyiv.
the appeal. The wording of the condition is clear and similar conditions have been
accepted and operated without difficulty in numerous permissions granted by the counci:

13, As regards ground (g), the breach results from the appellant's failure to co*nnly
with  conditior (3) of the planning permission. Accordlngly, the steps. reguired, ie ¢
comply with the condl*f@on, cannot excesd what is necessary to remedy the breach. G

20.. The site is shown omr the development plan to be- within an area allocated primar:
for industrial purposes: this designation extends to the whole of the "triangle” and
also tor land south of Cornmer Hall. The DOl.‘LC_!leS ,J._n_the Dacorum District Plan (now o:.
daposit) whicll ara ralsvant are Pol_icie.s- 38 and 61, para 5.28.

21.. Thls is a mixed commercial/residential area and in granting plannlng' rermission
the: effects of the use, incorporating a take-away facility, were taken into. acco

This typer of use frequently gives rise to noise, litter and disturbance late at nigit
vwher ambient noise levels are low. Residential units on the west side dre mostly abovz
the shops. It is agreed that other late night uses nearby cause noise whether or not
Pizza Plus opening hours are restricted. Nonetheless, it is the authority's duty to
restyict activities whichk add to the problem. It is also accepted that residents in
urban environments cannot expect the same. standards of peace- and quiet as those in

‘rural. areas, but the= restrictiom to 1l pm gives them some protection..

22 . No rigid policy is followed as regards hours of opening. Each case is looked ai
om its own merits and the overriding consideration is to safeguard residential
amenities where these can ber affected by late opening hours The only permission
granted for a similar‘use since the appellant's aleJ..Ca.thr" was for Macdonalds. whici:
is- restricted to 11 pm. . The Acropolis. restaurant is in The Marlowes. and no residentisl
amenities. are affected. -It should be noted’ \.hat the- appellant's graph shows that
sales could go up te meet the market prc;ect:.on. In this event the effects on the
nelghbourhood. woulti be- greater, Therefore cond:r.tiom {3 ) iz necessary.. ‘

and’ they also server to avoid doubt. any nronosa]. to chanqe the use of the uppex
would be in conflict with PolJ..cy 61. These c.ond:.tlons were therefore necessary in
order to restrict an: mtens:.f:.cata.or* off commercz.a.l_ use- and to preserve good housing
stock.. Bot}r the» sect:.or.c 88 ami 367 a::poals should be- dismissed.

CASE’ FOR' INTERESTED PERSONS:

24. . The mair concerm relates to noise,. disturbance and litter, which extends. to Cedar
Walk as well as Lawn Lane. The full effects of Pizza Plus are set out in detail by

Mr Parke at document 3(l). The Quezen's Head public house is also a source of noise
and disturbance during the evenings: this is being pursued. by other means. The bright
lights of the Pizza Plus encourage young persons to "hang around™. The litter nnisance
is attributable to Pizza Plus because of the "peculiar wrappings"” used. Mr Cox drew
attention to the concern of elderl ¥ people lurlng nearby and to noise from car radios
outside his house. He has found Pizza cartons. and potato skins in his drive.
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~-ONCLUSIONS

253. Bearing in mind the legal implications of the above, it seems to me that on

Mr Harrington's own admission, both at the inquiry and in the grounds of appeal, the
condition has been breached; there is further uncontested evidence from local resid=:
I note that Mr Harrington instituted a procedure to comply with the condition from
January 1983, also that he hasfollowed this procedure ever since. Nonetheless, I
accept that the breach has taken place and I see no reason to question the authority's
decision to serve the notice.

26. ©On the question of whether the wording of the condition is ambiguous, I take ti o
view that om an ordinary construction of the words, the intentions of the authority
are reasonably clear. The condition as worded covers all business operations involwv.:-.
and on that basis, in the light of the evidence I conclude: that 2s a matter of fact.
and degree: a breach of planning control has taken place. The appeal on ground (¢} fz..
27. On planning merit, I note that-the site is locatad in what is allocated ‘as an
industrial area. Nevertheless, the existing residential uses - of long ‘standing —
cannot be ignored. The area presents problems Peculiar to the edge of a town centre.
It might be said that Lawn Lane divides the residential use from the industrial/
commercial use on the west side. However, it must be acknowledged that the use of
Pizza Plus: does affect houses. om the oppesite side of the road and even further, into
Cedar Walk. E o : .

28. 1In spite of this' consideration, I do not accept that all the nuisance said *o bo
suffered by local residents. is caused by the late opening of the Pizza Plus. There

is. substance’ in the- appellant's submission that "he unwittingly stepped into the
middle of a private fight between local residents and the Queen's Head public house”.
Reports in the local press may have heightened feelings and raised apprehension.
Against the understandable'concern:of"lqcal residents, there is the considerable leve!l.
of support expressed by the petition and letters at document 4: albeit that sigpatoris
or writers of letters are not such immediate neighbours as those who object.

29. Your client.is a local mar seeking to found & small business. T have therefore-
taken account of the Secretary of State's. advice set out in Circular 22/80. Despite
the more: flexible approach urged in- the circular, I £ind no justification to permit
unrestricted opening hours which is the central issue of the appeal. It seems to me
that the right balance will be struck by extending the hours: of business to 11.15 oor
Monday to: Thursday and 11.45 pm Friday and Saturday. Condition (3) will be: discharged.
and another, reflecting my decision, substituted. As. the notice will Be quashed,
ground: (g) does not fall for consideration.

30.. The intention behind my decision is that the- restaurant shall be closed and no.
food served after: these times. With these timings, customers should have cleared. the

area by 11.30 pm and midnight respectively.

31. As regards conditions (2} and {4), I accept. the authority's submissions. Bothk
conditions are relevant to the permission granted and in my opinion serve the useful
planning purpose of making it clear that the first floor of the appeal site can only
be used for residential purposes. This should be helpful both to the appellant and
any future occupants. of the premises. ' S -

32. In summary therefore, the notice will be quashed, the condition discharged and a -
new condition substituted. The section 36 appeal fails in respect of conditions (2)
and (4): it succeeds in respect of condition (3} to the extent that the condition will
be discharged and another substituted for it.
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33. I have considered all the other matters raised but there are none of su::
weight: to override those considerations wh:Lch led to my decisien.

FPORMAL DECISION
SECTION 88 APPEAL

34.. For the above reasons and in exercise of the powers transferred to me, I hereby
allow your client's appeal, quash the notice, discharge the condition to which it
relates. and substitute for it the following: conditions:—

1. Ne food. shall be served and the premz.ses shall be closed outside the hour:.
of 0900 and 2315 hours Moaday' to Thursday and 0900 and 2345 hou.rs. Friday and.
- Saturdagn ‘ :

;'s‘tf:.s_'sﬁtexr;z_.’!qo hours Monday to Th':ursdag-

ss:cnon. 36 APDEAL S U . - @

35. I allow your: cllent s appea.'l. msofaz: as it relates to condlta.on (3), discharge
thes condition and substifute for it the condit:ions set out. at para 34, 1 and 2 abovea.
I dismiss: the appeals- in respect of conditions. { 2) and (4) and refuse to discharge
the- conditions.

T

RIGHTS OF APPEAL AGAINST THE DECISION -
36. This letter is issued as the determination of the appeals before me. Particularw

of the rights of appeal agaa.nst the. decision to the High Court are enclosed for the:
concerned.. .

I am' Gentlemen/ . L
Your obedient/Servant -




