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Seccion 88(2*)(.);; (t)

A .»-a(g)‘.aandw(,h);,,ptur.i:eg;'roum .and}Country Planning. Act 1971;.
oCa. AggvarunnntilndﬁPllﬁnins%(Annndu.nt) Actnl981-@‘3£itha 1nqu1rj
AT ws,.eiu i a; : Soher 5k aakinoi v wle et ¥y Arevany A% A L
3. . Zh\uarch 1983 8, decision on, the, appeals was/ unued by, an Incp.ctor appointed
by the Sucreury of " Stataq, The, enforcmnt notice was, correcud and.varied but
. otheMle ,upheld. and,, planning permigsion was not granted on:the;application deemed to
.have been made: undeerectionn883(3)Lofhthe 1971 Act.{as amended.by the; 198l .Act) or
. on the appaal .under. Section. 36,0f .the:1971i.Act. This;decision.was.the. subject of an
@ appeai, to.the High Court under, Sactions 245.and 246 of the.1971. Act and,by. Order of

ji:,{} t‘nanurt .y given onnzﬁ Febmry 1984, was remitted to;the Secratary of; 8teate for

"ﬁf‘; recomidarn:ion* in, the: 113h|: of . the judgmen: of the: Court..;, S,

: ey 5 h RAmrng E S 8 ) ~

§i b4e In- the judgnen: of the Court it was stated that subjec: to the question of

ﬁﬁ whether or not planning permiseion should be granted, the decision of the Inspector
g% to vphold the enforcement notice was not challenged. In relation to the decision

g; with regard to planning permission, which was adverse to the appellant, the Court

b held that the appellant was entitled to succeed in relation to ounly one of the 3

) points which were made to the Court, namely the submission that the Inspector fafled
6 to consider or deal with an argument that as a consequence of a refusal of planning
¢ permission for the house to be used as a whole for its present purposes, part of the

house would be left vacant with undesirable planning consequences.

5. The appeals have now been reconsidered in the iight of the judgment, and on th.
basis of the evidence available at the time of the inquiry and of the further
representations of the parties made In response to the Department's letters to the
bf 26 April 1984,
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6. On the plann:lng merits of the appeals it was submitted on, behnlf. of ‘»youti’cl:lent
in“addition ‘to " the representa:iont'put fomrd sat:ithe . mquiry,u which" ueugracordad in
the Inspector's -letter.of. 2264 March 1983, that :hcre was; no sublt.ant:l.al differdnce
between - the’, particulariu-nof thnwroperty«u asdiatharmic- cli.n:l.c in circumstances
wherc thc remsinder’ ofzthmprmu- .v:l.ll .rmimvacant (such: uur being . :he ‘parmitted
e uur)*an&uthiﬁtcﬂngﬁwcmot.:thu.'ﬁhol‘a,{buudiu;.for., :hnkuuﬂ,.to;che exclusion.of . any
' ruidentm.;oecupat:l.on.m dnggrmting"phnning pcrl.{uionxin 197& for..the} change. of
use’of, Lbodroonl‘f" of _,_g.ﬂh"hhuim Lamm ‘ddatheradc - clinic and offica 't ”*'101:.1
- ot "*plnnnlng.luthorit:y would hhhg_uhn 1nto acemt-mu .,phnninz congidaratiochs
- -i.ncludin.ﬁthi‘iﬂiet*ﬁfnt ""'{unxon t.hes neighbourhood- *Irrupectivegrof tha‘*our.cm of
¥ At therpravent nppullrthe Afont2: \badroomi-of \the’ appeal; ,building;will coatinue¥iniuse
___ﬁj__:i- Agjd.tnthnmic’cunie.,.m‘me :tuog!snbh""coulqucneo 0f . thére being ;a clinic,on tho
' — upwrgilmumm'a“w isa.. bﬁiﬂiu,nmu utlu-ouitnbmuyo!qtho buil&l.n;«for 'a
:3,.'...;_ nmixed, mqmuthnu roh\n*em!.d "3&.“ ‘!h.-!iut. 'floor’4s not:self-contained and- 1t
7 Twould. be hp;l_:liblo' bisalf~contain l:h¢'2 rooms' ;w:lthout \Providing an exteraal’ T
f* e .u;:cai ait M!ront “of thbr-buil.ding, uhi.ch wuldgclurly be?maccepl:able ia. t.emu
ré v ﬂs,f:} v:l. ninyr,tlnd ucurihy. Imitt ptalenl: “conditlong.thc cx:l-ting buuding is.;
.' IR iou‘ly» ui& #¢forFatdualise in thn,f.on:o cl.:l.nie ot the fitu”!loonand a
' lepauu rasidential Auu‘ﬁﬁiiﬂ??ﬂimﬁf* thcagbu'i'ld:l Secaues thate Jeahnot!ts o
uparat:lon of “Uses. As; the‘nppelhnti‘uvu; alsevhere thera Wwould have to}be’ ln"’ﬁ
. occuplar of: tho#ruid.nthlf'iéc’éhodaﬁ ‘ﬁiiho Hadwnovditerest ‘inlthe  clinic andte
would be l:ouny-mnccapubh. rcaulingﬁphyucal,uocnixaud ucurity problem for".

“both’thestlinte’ indhh\*‘irumhnuﬁ uuld.nun%‘iiw 13R1E*YTeN are, df ‘a’wholly
iwr“differhntmwrd&."idﬁthe& itiithesu Hipatte¥otithd ¥4i11d1ng\ /by patiants and
& by yeople}vht:ﬂn; I thie  reutden _emfaccwu 3 135Feate Jéecuricy’ p:‘oblm”' for
1o DothithicliRIE End e, Festdertial. i%‘wmfommﬁ&m‘ﬂomum%u p g
: tas” resfdintial, sccommodation: Would Betdevallad R e Fan dent 1l shucH would“bg"ofm ,

less value:than"if the same dccommoditioniwere’ m nsi\olly é‘!.'n:l,thl:tt!.al buildins;;’ or a

mixadiuse’ bulldsng * tn which’ cu.u“f'm‘icp-hti' é"aiﬁt"é‘ ue’h‘w}ﬁrwd"m the clinie,
would: be reducedlintvalueifron 'both“ih“‘f!\mdtionlﬂnnd ﬁ.nancnl r-pointl ot viw’?-’! ®
Money wouldibe- uquiud*tﬁ ‘cotvert parts oflthe’; bundmﬁtor SWLdenit 1)’ uu’nnd‘u 1t
wasiunlikély. thatssuch' Woneyswould: bo‘*avn!.labli‘“ih‘% th'i’&éimont’?:giuncﬁl Yelimata *for
what might be -seen.as unprofiublo development it vould:btmun’i'uaombh to requiu
" adaptiontof s the bullding’to’ réitdentialt phﬁoi'u"’.*b«m“ﬁtho- up‘ﬁ.ilant a‘*opinion the use }
of’ :he*ivhole\preuahl ‘sstat dtatherdiciiclintc  filfLls’ all"th. ‘criteria set ‘out in"
Development’ Control’ Policy' Note No. 24* ,‘nm“'car par\d.ng%phcd? at tha"front and side i
of the building’ would have to'Be made available' in’any eventifor the pat:lent:s and ;
staff in connection:with the use of the 2 upper bedrooms ‘as a’ clinic and,. therefor |
the number 'of’cars parked at the premises ‘arriving and lcmvi.t:tg1 the premises would & :
be materially different whethar thia appeal is allowed.'or not.' It was conaidered,
. therefore, that the use of the'remainder of the building for a-clinic would not
materially harm the character of the area or make it a less pleasant place to live iu
because the uses of the.ground floor especially’ were not concerned with the bringing
of more patients. to the clinic, but were merely there to add to' the treatments -
available’to individual pntient-. It: was submitted that'there ware special H
clircumstances inithe appellant's case which‘ware such that an exception should be 1!
made, because the clinic was of great benefit to the genaral public and provided s g
nedical service which could not be provided elsawhere. -If the Secretary of State '
considered that a temporary change of use was acceptable it was suggested that this
could be achieved by a permission limiting the use of the remainder of the building
for the benefit of the appellant perscnally.
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7. The Inspector's conclusions on the planning merits were as follows:=-

"1 accept that permiseion has already been given for part of No 2a to be used as
a diathermic clinic and that the right to that use will continue irrespective of
the outcome of these appeals. But I distinguish the use made of 2 front

bedrooms, which does not seem to me to carry more significance than other small
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- “M% uliveﬁinwgggencemtmtioes " en;,theécnnic ﬁ”"'cloeed. 1"!‘1‘:“1.!1?40? M

scale sctivities often carried on in dwellings as a first step in setting up an
enterprise, to, the taking, over, .of the whole .building for the use to the
exclusion, of any residcntial occupation. In oy .opinion there 1s, as a matter of
. fact and degree, a subetentiel differencesbetueen the 2 uses mede of .the lLouse
ag ‘d’ diethermic clinic. eThc principel iesie ofi which I, assess .the appeal is the
effect"that’ the contintied™ use of " the” Whole‘hoiise” for the" purpose has on the

residential character and"amenities of ‘the ares, _and on :reffic eefe:y-
EY - Aty 7..--5!- g—n(.rﬂ-mt R AN M-\itln o “r PLEVY . i 54
e e A L el Ry ggny

g In the vicinityhoff‘the clinic the road, ie}spredoninently reeidentiel with, bhoueee

. ‘on; either e:lde °£tﬁ'.’:fl oppoeitemok&e.;zm dve].l:lnse J’el:e rof uodee: size and set
ﬂ_' cloeeaf.ogether' a uuniber are: older properti.eenend yourfmc’:‘lll.ient Jl. ,;vith :I.te gr.win

rary iNo 2.his,,}dilﬁnct1ve tgejﬁne 59£f~the%no$re recensébuildlnze. ",‘thie eetting 1 do

it not’thinkgthere‘?1uenough”'i'ec’}ue§oo§b'e’m houeeihfor)gche ,non;confomins{,uee to
_operate’ uithout ettrectins eoiﬁ?$ron1nenc . ;The‘ogen expoeute;of the -whole

. :f,“frontagc«to the; hishwey controstafuith?"othﬁihoueie‘"ilo'h the “road; enda,g_gﬁ"e'

25 gzzzigging,%elbe;t infrequent.Fvioitqibylpetientl;attendins;;he;clinic until

5{ urs 3 n
.1 E0 anToutiof] the';?:'rdinery'ﬁ usejbeiiigima o! t 8 property. * AndTwhile;ou outwardl
E‘,‘;, i 'h“”bu!.ldlng?wuld}tc‘éﬁf:(.nue”‘tﬁ 3!: i{ke;e %»uee.git,uoulc?' ﬁroject*e déai mmly

Wtwi A

’ % a‘%.?}'&‘qﬁ!!'- '-'rhe ueegof ths Jhouse’ eolelme&m cit! c;uouldam, vieii heg}e
d vignoted,

Ly ﬁ, neerbyﬁhoueee;, ;!lot\dthlcendins the
il believvthielafeturbencejreeult nséﬁ' o, the ,,non-con!enini“l‘f’leﬁourdahe?e.‘ ‘ “‘h

« x_ = . 4 ‘-.; - “
. i. L rew g Uﬂ w;j" {5 .mr.af"’ ""f'“a ‘44'&)“45‘% s “1'“‘ Wiy Ak

xee1dent eiﬁcﬁerecter«‘ of éhehlocelit”iit; As’1 {5

ne;intresidential? doc tio nrend hejcliniciuse; caasas ;-
M ng;iniras ccupe 0 B CRASHS ;
Dk 1 *6"‘301”. mtferent circmunceeaeleot pply to r.he B%ﬁpe%cy qm:n:ed'-’a'a :t;m 8t

.,,, ; “? erlier;st bﬁ%g' ot the* whole..property'}'dii !erl o the eeenclyJ pemitt!diuleh

Joh R & a1BOad WhicH s goush'fin {e’?reeidenﬂewerce.ndoeeuot"’lie ,:}1n"”e‘“ itowiof
hlcn;u_eeﬁ but_}stende § :ln‘i'e'&hrger‘ﬁplot”?on‘!‘e.cornergel.te DXt o , Com N’ land s

. 4,..-1

A qﬁtgykm‘aw LA‘W %ﬁ?’ﬁ x%%m S ‘ ) »“f‘m# “" At s -

D < 1"“ A$‘~el.

S Ml

;4S8 ,sovenants,: 'ens:lne;,etertinse andi door*cloe:l.nse ;;ere lj,kely to} ,hurd din |
;beetgettori:e of | your' rrel ent and’ her;petient:e
P eoﬁrce'o!«goggrlvntion to) helghbours eepecielly %“thegl%te#wening bure"f‘ and
would raduce the pleeeenl:neee‘”‘of» l:he.ree:ldentiel envitomiﬁt”mm‘“ B
n . ,“

.H:Lth regerdJ toﬂroed ee!ety.,l recogniee‘i thet.;the uholeiforecourt 1!nl"&11851§ for

L ¥ ,,‘perking‘,end :hethprovilionvcould be, m{de to'achieve thifcounc:l.l'e perkins

’ an v etandardehwithout mk:lus uaeaof t.he rearigerden. It 1! likely that’ noet{cere

L would’ i\eve to be, becked';out onfte” the:,road enduuch movements would introduce
her.erde i,to peeeins gtreffic' and ere likely to.be.mora’ diff.:lcult when an eccees
~ -opposite is provided for,.the;new:houeel to_be built there'."“llouever 1 .do ot
o feel ,the traffic” implicetione .ﬁcerry eufﬂcient weightgto;juetify pemi.eeion
being withheld on this ground aloneiffﬂ'“: -

- *

LIS H fe, o ae b

In the’ 1ight of these findinga 1 take the view that use of the whole premises as
'n;n,a‘ ciinic is neither eppropriete or desirable and consider next whether there is
‘verrl.ding renson I:o juatify the continuel:ion “of the use at llo ‘28,

wd o a4 ’1.0 SR FRS by % [T L ..i L IR &
r

There is emple evidence, at the 1nqu1ry. in the” lettere veceived and in’ ‘the
pec;'ion. that the clinic ‘is much valued both bacause ‘of ‘the profeesionel
standards achieved by your client and, more importantly:in the context in which
I am consfdering the appeal, because of its lecation in this residential

street. I respect the reason for your client seeking an unobtrusive setting for
her clinic but the evidence does not suggest that her client's would not be
prepared to come to her if she operated the clinic in a suitable location
elsewhere in the town or even in the general area. She already rune 2 other
health and beauty clinics in nearby towns and her overall eaterprise is not
entirely dependent on the diathermic clinic operation. I do not thimk it is

=}

withidtténdan .tcer&parkins in the ed end?”’on the . fotecourt, point ., -
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W reasonable to claim aanction in a reaidcntinl area without: taking the individual ) i

) msrits of the choscn”location into nccount.ﬁ'ln Lmy opinion this, particular house o

is not’ suited forsusc aolcly ‘as’a clinic fct‘thc teasons ‘I’ have&explainod- I do %

: not therefote propoae to gtant pianning pernission in either appeal. . *

E e e .,1 M"-'B*-o N - J'M\
N B -'vﬁ” » -‘Hﬂ# ¥

8. ' The Secretary of. Statc hns given” vcry cnreful considcration t6 these conclunions "
. and to the further reprclcntationciot thnnpnrtiel.nndc inrcsponcc$to the Department's
f' letters towthcm&ofn26*ApriI§l984 ont all the evidence before the, Sccretnry of State,
r{ the*Inapcctor 8 vicw iufcccoptcd{thnt the “use’ o{ﬁthc appeal property’eolely;as a %
? "‘diathcrmic clinic 'would thave" an’adverlc‘offcct 'on, the’ rosidenticlichnrcctcr of the x
J‘“ 1ocality.?1whilst.it#is§ngteedgthat ‘the: use,as, a didtheraic: ciinic may’be. appropriate o4
‘to a’?osidential?ﬁrea%&it is considcrcd”thnt?regcrd“nust“bc“had‘tﬁ the ‘individual §
z ncritaiof“the chSESn’locntionTinzdccidingﬁnhcthct anpatticuinr‘propoualfisEE*
accc table.?.Thgéowallinss 18] thcf%icinity oftthazgppenl’propcrtygatc o!Fnodect size
el ' 'ond ; actétogcthctfandf'hc yieu (iteakenjihat thefnlcio!¥thi Wholefof the appeal ]
i ropetty‘ns‘c"diathctn& g.cII.it'nicﬁ,i.l"'nc.l:éncu::eptm:]. bocauéc of” itaﬂclosenennﬁto the ‘
'i; ’ncighbouting[dwellinss. 197‘03-1)&1'!0“15}1)!11!_!'101! aﬁthoticcdjthe,une 6f' the 2
“gront. bedrogm‘“iaa,a%ainthemc"?“cuuic;andvofnei":m:h1 ’{conuuon*nniunﬁthe e
opcnins hoan‘toﬁ9 30 aaito; 541301 ? fgccﬁﬁ?ysfonly., Thctauhninsion mndc ‘on’ .beha
of yout clicnt that ther:*is nogtubstantial?giffetoncodbetahenkthe prcocnt use of‘tse
g dghoieibuildinsﬁtgr uee}asy qiclinic nnd?thcip ermitied;iseiof, the} Zafrontﬁbedroona in
.; circqﬂstnncc!._‘g;hﬂI mthg-I .nnindcrg of » thﬁ? cniacsﬁtcngig.viﬁant iggnot accepted. The
t., ;f’,‘ptcspnt;@n ,&f-;.,tho .uh ole? ilding u;"’ciinic,‘uithf_o ninﬁ"‘houruaxtanding*iuto the
'iJ late: ovcni .‘ig considct ghc.mnl« nnttct;o!ﬁ!nct and’dogrcc? substantially

e dl ‘tE g SCCH tRiopantng! 1
,2 ,w{g3£:§§§§%gl ) _f 2fto:n§§gni:;:tu” m%;ﬁ_ppagégg hours crestricted toiQ 30

e Xaafe YO "’U-'l!q‘#}ﬂ-ii Yy
S W M 3 TR 'ﬁgg :

i 4 e : ""}"?h 3 .af’c*r' .
aw Yop ARy , 5% fes
92 }lllo accaptcdwthnt notuithstnnding thcnpent effotts of

ﬁ-"x‘ r o L
wn. ;Inapectot “a;r'ng 9 3"}‘ het
.,unz,73“Pq911°“° and ;Hér pcticnto)i the distutbanccﬁfcogltinaﬁfron the ndiss of car ..
B ovcmonta.apngine starting ‘nnd;dooraclolinss uiqfhe a*:ourceio! qggravation to
ncighhourl. capcci&llymink late :gtniggﬁgogf;,fggdr:ggig fzg29°¢;h°‘p£§’°‘nt“°" ’ j
°£ theJ "‘aifff?:}j%f%ﬁF&?ﬁ?ﬁ&%&?m-r ‘""4““5‘@ qﬁ fnxgmwzv{' g}lﬂ*‘ t*ﬁ&éova”‘ 4 'uﬁ# o
,; 10‘! With, rcgard to‘the aubnislion thatﬁthc;building iaEuneuitable for aigixcd clinic
P " gndifesidential? se,;and’tharéfore; would*bc leftivacant’ with*undecirable fplanning .
conscquoncol‘if plcnning;pernilcion ucre rcfuaed forkthoiuae o£ the’ Hholelhuilding as
'a clinic,’ it 18 noted that the. dcvclopncnt for“which" plnnning pcrninaion wvas sought
{n 1974 was “described’ onithc’ application form”as® "changc “of ‘use of"two front bedro Y 3
T of, four-bodtoomcd house, to form’ traatmont roomiand otiicc*of”a diatheruic clinie
’ and ‘that’ planning pormiasion was granted more or losu in thoseltcrns- Although it is
‘now claimed ‘that'in"its present” condition the” building is complctely ‘unsuitable for a:
clinic/residential dual use, it is trué’that such’a use uas acceptable from 1974
until 1978 when your client decided to live elsewhere. It is accepted that there may
. be difficulties in uaing“thc remainder of- the house for residential purposes but it
16 ‘not consideréd that it would be impossible. mYour client was granted planning
permission for such a dual use and the fact that she decided to live elesevwhere after
four years.is not seen ag.a barrier to the residential use continuing in that part of
the building.' Even if it ,were accepted that such partial residential use was not
poseible the" consequences ‘would be much the snme as would result from any other
house—-owner deciding to’leave;a building empty. "1f a house-owner decides to leave
residential "accommodation vacant it is considered that this 1s not in itself @
pufficient reason for permitting a change of use to some other purpose. In this
particular case it is considered that it would be preferable to leave part of the
building uroccupied rather than to allow the whole building to be used as a
diathermic clinlc since such a use, 88 stated above, would be substantially different
from the permitted use of 2 rooms only as a clinle and office and which would reduce
the pleasantness of the residential environment.
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«512, 'The ‘Secratarysofs State-dossinot it

11. After taking account of -the above factors and all the other matters raised,
including the provisions of the Department's Circular 22/80 which was referred to at
the inquiry, the Secretary, of State takes the viaw nonetheless that the use of the
whole building as a’clinic 1s open to .objection on envirommentsl grounds and that the
grant of a planning permission exercisable only by your client would not serve to
meet to any acceptable dagree the planning objections to the, continue”’ uss of the
whole building. for thit purpose. *, -~ i

‘”L'* ‘h‘u‘l E’: L u’:]_"?—; :e j‘z‘ It ) ’ 1.
5, ‘The Secrat of: State-does; not rg@igfcjfn.\gropggﬁ to grant plannidg permission
}n«ai:hit{appeal”and-xhe,appaar.on.sroundg(l}zlgainnt.tho enforcement notice and the

'~ appeal’uilar/Sietich 36Tof, the 1971 ABE sccordingly fail:

e

L4

-+

EA )

'ISQ‘ﬂOngigogiéilfg) ngf(h)‘é{i}héﬁgn!ﬁihgééntaa;beal no reqiﬁn 1is seen’to disagree
with the views  expressad in paragraphs 28 and: 29/of ‘the Inspector's letter of 24

" March/1983. The raquiTement: in thejnotice.ts rastore the land,and buildings to their

‘former condition willtherefore:be dsleted’ and!the period, for. compliance with the

, noﬁi%i*3111*ﬁsidiiznéég;to?ﬁﬁ?}iﬁir:Tflh;zppiclli on’grounds. (g) and (h) succeed to

ztﬁ;ﬁfﬁg@iﬁt&ffixf;ﬁyglgéélgggfsiiiﬂq;thigisﬁgiﬁ;9 of “the Inspector's letter the view
is,takan.ithit .the notice 1s valid as/it :stands), .but for the removal of'doubt it will
be .corrected to; rafersto, the ‘more. particulariuse as s diathetmic clinie.

”"L‘ s -w;,,..-wj,..; - ..:-m---. it ot u‘-lq‘-'v .-wr- —r—— 71-. - - r;- - - - - . . B

e, B M * . -
‘FORMAL ‘'IECISION. ~ . ° woov e ~ ‘ -
ToTT o e T

LS ] [ SR ' SLoa
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140 Po;"iﬁn,itaiSnsaiivongibdibitﬁi1séeretniy.6£hs:a:irﬁin.the ¢xercise of his

pounr:fﬁbdii;ﬁg?tgéﬁg8§A§9§:Eh£2£97£'AEEﬁ(hifgyiﬂded:by the 1981 Act), hereby directs
that ths ‘enforcesent ﬁbgieg_bi:coggpctcd nnqﬁyzf;cd as ‘follows:-".

(0)” ta-paragraph 1 (111), by .the.{nsertion of the word. “diathernic” before the

word “cliatey * 7 T LR -

(1) in paragraph 2, by the‘dc}ation of tho;wogd*'THO" and the substitution
therefor.* of the,word “INELVE; - ’

{c) {in paragrapﬁ 2, by the insertion of the word "diathermic” befors the word
"clinic” in each place whare that word occurs; and

(d) 1in paragraph 2, by the deletion of the words ", and to restore the said
land and the buildings situated thereon to their condition before the said
development took place”.

Subject thereto the Secretary of State upholds the enforcement notice as corrected
and varied, dismisses both appeals and refuses to grant planning permission in the
Section 36 appeal and on the application deemed to have been made under Section
88B(3) of the 1971 Act (as amended by the 1981 Act).

RIGET OF APPEAL AGAINST DECISION

15. This letter is issued as the Secretary of State's redetermination of the appeal
in pursuance of the Order of the Court. Leaflet C, which {8 enclosed for those
concerned, sets out the rights of appeal to the High Court against the decision.

16. A further letter on the subject of costs will be sent to you in due course.

1 am Centlemen
Your obedient Servant

b~

P PASCOE

Authorised by the Secretary of State
to sign in that behalf

A s




Town Planning

! D.C.4 Ref. No....... ""/1306/ 81 ........
‘ TOWN & COUNTRY PLANNING ACTS, 1971 and 1972 ot
ther
Ref. No. ... ... ... .. .............
THE DISTRICT COUNCIL OF A CORUE e
IN THE COUNTY OF HERTFORD oottt scsstisteve s sessnns e s vnvessnrnees
To  Blaine Thormhill
151 ilempstead Road
vatford '
lerts
Use of whole of dwelling as clinic,
................................. et e iea e Bﬁé
at 2a Belswains Lane, Hemel Hempstead, Herts. description
--------------------------------------------------------- and |Ocati0l'l
) _ of proposed
.......................................................... development.

In pursuance of their powers under the above-mentioned Acts and the Orders and Regulations for the time

being in force thereunder, the Council hereby refuse the development proposed by you in your application dated

........... 6, August 1981 e eieaerieeiiieeeae..... and received with sufficient particulars on
........ .19 Cctober 1981 ++..... andshown on the plan(s) accompanying such
application..

The reasons for the Council’s decision to refuse permission for the development are: —

1. The proposed use would represent an undesirable intensification of a
commercial use in a predominantly residential street and would have an
injurious effect on the amenities enjoyed by residents in the area.

2. The intensification of use of the premises created by this provosal
woulc be likely to attract ,dditional vehicles to the site and create an
unnecessary highway danger on this heavily trafficked road.

2. The creation of a car. park to the rear of the property would be likely to
create conditions detrimental to the amenities of residents immediately
adjoining the site.

Dated.............: 3o dayof ..... December . . .. ... 19.81 ..
G
Signed....... 7.0 7 o Attt A
26/20 Designation ..Chief Planning Officer

SEE NOTES OVERLEAF
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NOTE

If the applicant wishes to have an explanation of the reasons for this decision it will be given
on request and a meeting arranged if necessary.

If the applicant is aggrieved by the decision of the local planning authority to refuse
permission or approval for the proposed development, or to grant permission or approval
subject to conditions, he may appeal to the Secretary of State for the Environment, in
accordance with section 36 of the Town and Country Planning Act 1971, within six months
of receipt of this notice. {Appeals must be made on a form which is obtainable from the
Secretary of State for the Environment, Whitehall, London, S.W.1.} The Secretary of State

“has power to allow alonger period for the giving of a notice of appeal but he will not normally

be prepared to exercise this power unless there are special circumstances which excuse the
delay in giving notice of appeal. The Secretary of State is not required to entertain an appeal
if it appears to him that permission for the proposed development could not have been
granted by the local planning authority, or could not have been so granted otherwise than
subject to the conditions imposed by them, having regard to the statutory requirements, to
the provisions of the development order, and to any directions given under the order.

If permission to develop land is refused, or granted subject to conditions, whether by the local
planning authority or by the Secretary of State for the Environment and the owner of the land
claims that the land has become incapable of reasonably beneficial use in its existing state
and cannot be rendered capable of reasonably beneficial use by the carrying out of any
development which has been or would be permitted, he may serve on the District Council
in which the land is situated, a purchase notice requiring that council to purchase his interest
in the land in accordance with the provisions of Part IX of the Town and Country Planning
Act 1971.

In certain circumstances, a claim may be made against the local planning authority for
compensation, where permission is refused or granted subject to conditions by the Secretary
of State on appeal or on a reference of the application to him. The circumstances in which
such compensation is payable are set out in section 169 of the Town and Country Planning
Act 1971.
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" Messrs Gouldens,

Copy FOR € £ , -

' 5-—ﬂ'442£§i
Department of the Environment . /Z” 02‘4//{ e loieot

bae o er. €
2 Marsham Street London SW1 Ao

f" z:r ‘ L]
Direct line 01-212 325 4 %-
Switchboard 01-212 3434 - .

Your reference

, C _ DC/MB
Solicitors, : Ou-r reference  /BD7007674 PLUDLC
118 Chancery Lane, - égp/5252/0/82/1745 & 5252/n/

Gentlemen,

TOWN AND COUNTRY PLANNING ACT 1971: SECTIONS 88 AND 36
LAND AND PREMISES AT 2A BELSWAINS LANE, HEMEL HEMPSTEAD, HYRTFORDSHIRE
APPEALS BY MRS E, D. THORNHILL.

1. I am directed by the Secretary of State for the Environment to
refer to his letter of 23 July, 1984, notifying his decision on the
appeals by your client, Mrs E. D. Thornhill, against an enforcement
notice served by Dacorum District Council relating to the use of
premises at 2A Belswains Lane, Hemel Hempstead, for the purposes of a
¢liniec, and against the refusal of the same Council to refuse planning
permission for the use of the whole of the dwelling as a clinic. I
am now able to deal with the application for an award of costs zgainst
the Council made on behalf of your client at the local inquiry held on
23 Pebruary, 1983.

2. The Submissions made in support of your client's application for
costa, the reply by the Council, and the Inspector's comments on the
matter are set out in the Inspector's costs report, a copy of which

was sent to the parties on 21 April, 1983. In planning and enforcement

~appeals the parties are normally expected to meet their own expenses,

and coats are awarded only in exceptional circumstances on grounds of

.unreasonable behaviour. Accordingly the application for costs has

been considered in the light of paragraph 9 of Ministry of Housing and
Local Government Circular 73/65, the Secretary of State's decision
letter of 23 July, 1984, the InSpector's report on the question of
costg, and all the relevant circumstances.

3. The Inspector's comments on the costs application were as follows:

"I tike the view that, although the advice in Annex B in the
Cirecular /i. e. Circular 22/80/ was not taken, it was nevertheless
apparent to the appellant that there was a requirement to bring
the use under planning control: otherwise there would have been
no purpose in making the planning application. The refusal of
permission to continue the use carries heavy inference that
further action may be taken to require the use to cease. Because
the enforcement proceedings should not have been unexpected, I
consider the degree to which the Council failed to comply with
the Cirecular is not sufficient to constitute unreasonable
behaviour.".

-1 -



4. Having examined all the evidence and taken note of the
planning history of the site, the Jecretary of State sees no

reason to dissent from the Inspector's comments on the costs
application. Bearing in mind the terms of his decision dated

23 July, 1984, to uphold the enforcement notice and to refuse to
grant planning permission for the use of the whole of the dwelling
as a clinic, the Secretary of State has concluded that it was not
unreasonable for the Council to issue an enforcement notice in
order to remedy the breach of planning control which they considered
had occurred, With regard to your client's contention that the
Council had failed to discuss alternative premises as suggested in
Circular 22/80, it is seen that the Council were unable to make any
suggestions about the relocation of your client's business, and in

~these circumstances the Secretary of State does not consider that

the Council acted "unreasonably" for the purposes of an award of
costs, or that your client was put to unnecessary and unreasonable
expense in having to appeal and to pursue the matter to ingquiry.
In all the circumstances, the Secretary of State has decided that
an award of costs against the Council would not be justified, and
your client's application is accordingly refused.

5. A copy of this letter has been sent to the Chief Executive of
Dacorum District Council.

I am, Gentlemen,

Your obedient Servant,
VR

J R S5 MAIR,
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