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TOHN AND COUNTRY PLANNING ACT 1971, SECTION 88 AND SCHELULE 9
APPEALS BY G F KITE (GLASS MERCHANTS) LIMITED - )
LAND. 43D BUILDINGS AT PARK STREET, SERKHAMSTED

1« I refer to these appealsy; which I have teen appointed to determine, againsst
b - notices served by the Dacoruz District Council concerning the zbove
menvioned land and buildings. I held an inquiry into the appsals on 5 February 1980, |

2, a. The date of notice A is 23 July 1579,
b, The breach of ‘plamming control alleged in the notice is the making of &
taterial change in the use to that zs an industrial building as defined by
the Towm and Toaniry Planning {Use Classes) Order 1972, :

o

©»  The requirzment of the notice is that the use be discontinued,
d. The period Tor compliance with the notice is 4 caliendar months,

eppea- was accepted on grounds £8(1)(2) and (b) but'at.the-inqﬁiny
goound (4) wes adied. .

notice B is 10 August 1979,

te Thaz brezs:z of planning control alleged in the notice is the making of a
material change in the use to that for the purpose of the sale of Joinery iiems
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do  The perici For compliance with the noi

©» Tne appsal wes accepted on ground 88(1)(b) but 2% the inquiry your client
withdrew this zppsal, ' '
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eal prenises contain sheets of gtass, aluminium sections,

1

carpentry pnrposes, The app
workbanches, a metal parting sawy & woodsaw and drills, Yoise from the imachinery is

typical of workshop uses, the meial saw particularly having 2 high pitched sound.
Southwest of the zppeal site, the adjoining gerages lead to shop premises at the
open corner end of Park Street, all of these being occupied by a tyre and exhaust
repair servieces. Northeas: of the gite and on the opposite side of Park Street are.
dwellings which extend rortheastwards towards the closed end of Park Street which
itself gives access only to a chureh. Park Sireet also contains a public house to
the south of the site, the area generally having mixed uses. The carriageway here

is about 18 £t wils with a footpath on the southeastern side only, There is
considerable parking in the street and on the forecourt southwest of the site to

the extent that the highway was congested at the time of inspection. There are no
resirictions on waiting here. i '

'FACTS' NOT IN DISFUTE

5o . The following facts were not in disputes—
Te the‘appeal.premises,_being the end section of several lock-uﬁ garages, -
formed part of 352 High Strest from 1937 onwards when the whole property was
used ror vehicle showrcem, petrol rump, office workshop and siores purposes;

2. from 1945 the lock~-up garages were used to provide additional business.
zccommodation, the appeal premises formerly 2 garages being converted in

1949 to a wdy shop for the use of penel beating, spraying and repzir of
accidant danaged vehicles, the remaining garages serving since 1946 as stores
fer spares; ' : :

e . a T e RN

3. the appezl building housed = compresser and cellulose but whilst no -

planuning apriicsation was pursued, the local autnority made no objection to

the use; the premises being inspected regularly by the Factory Inspector and
-~ Fire Officer anl the Council issuing an amnuzl licance Tor cellulose storage;

4; the sprz:

7=ngy; vanel beatingz and accident repairs continued in the appeal
tuilding unii C S

1 1972 when the owmership changed

-

2 new owner devoled a considerable part of hi ss also {o the

Y« the n 5 tusine 1

repair of érashed‘vehicles, the spraying, panel beazting and repairs continuing

in the appsz? zremises; _ o :

6. =2hout mid~1978, the present use comiasnced at ihe siie and comprised the -

cutting of aluminium sections, glass and timber for the production of windows

and doors,. S - : :
-APPILLANT?3 LEGAL SUBMISSIONS - T

6. Your client’s lezal submissions were:—

o oa

1o *he uses at the site have contimied from before 1950 and comprised
industrial works; % _ :

- o L ' ‘
.2, the Council's claim that the use hore Was anclliary to the use at .
Ho 352 a2g 2 whzle is not substantiaied ty the enforcemant notice plan whict
irdicates the a2ppeal premises as the unii concerned, _ .
, _ \ ‘ .
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DOUHCTIL 3 LWGnL DUBQISSIOVS

fa The legal submissions made on behalf of the Council wereiw

1. 352 High 3ireet formed one premises used for many years as a repair
garage and fllllng station;

2, the appoal building among others was used for a mumber of activities

ancillary tc the primary garage use, the panel beating and spraying here being
secondary to The primary use; - . : -

3. the whole plamning unit consisted of the buildings attached to No 352 and
these contained mixed uses for car and peirol sales and the servicing and repair
of motor vehicles, each not falling within any of the Use Classes Order categorles
and the whol= use belng a use on its own; ‘

da this.overall use does not carry planning permission for any'othef use and
if one of these secondary activities were to become the primary use, 1t is well
CSuablluhEd that planning permission is necessary for it;

5, in- this instance, the manufacture of windows and doors-is a general industrial
use and this is now the primary use of the premlse in place of the fomer
uncl 31£1ed mixed use, o .

6, this amoun®s to a material change in the use requiring planning pemission
~and as that has not been obtained, a breach of conirol has occurred, the breach
h4v1n” t ken place in 1978. ‘

SONCLUSIONS - on zrounds (b) ard (d)

Y o

'»  Having regard to the evidence and facis presented at the inquiry, my conclusions

»
LrEe

1. - the planning unlt prior to 1978 consisted of No 352 High Street and the
buildings ex'eﬁilng from it to and including the appeal premlses,

2. tihe uss of the.unit from about 1949 involved refu 71110, car sales, vehlcle
he? o

intenance and the like but elso included a subsiantial repair activity for
crashed or dz=azed vehiecles mostly requlrlng-maaor Spra ring works and body
=

1]

“r

3. the spraying and body works were significantly more then would be expected
in & general garage use and were concentrated at the appeal premises, these uses

- giving risz 3: works in their own r*g it end befond that nomally &n0111any to a
genzral garzg= premises;

-do the plannlﬂg‘unlu, therefore, not only had the gensral car sales and repalr
_uses bLt also Class IV and Class VIII activities in their owm rlght- :

55 whilst inhzse uses may not anplf generally ito the planr*ng unit .as.a whole,

they do apply to the appeal vremises where these spaecific activiiies were _
pprformﬂd and, even with partiiion frowz the unii, these Class IV and Class VIII
uses have run at the appeal premises from avout 1949 until 1973;

=

6, if thess z23 Had commenced before I July 1948, ground {b) would heve been
sucecessful out as they did not they ware uses requir1n5 plannlng permission
wnich had not bheen obta1nod, 50 that a breach of control did occur and ground (b)
ir“llS, . . . i : o T )
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7. however; zhe present use at the premises is Class IV and as this is one of .
the separate uces performed from before 1964, the appeal succeeds on ground (a)
and I have no option but to quash the enforcement notice, .

MERITS — APPELLANT'S CASE
%s The main arguments:made on behalf 6f your client were:-

1. the arez is allocated for commercial use, the adjoining building was granted
consent in 3557 for a carpenters! shop and there are several other similar
business uses here; : : : :

2, the appe2l premises conform to the comnercial provision and have been in
commercial use since 1949, the Council's practice since 1967 being to consolidate
a local builiers? yard and other commercial uses.with which the activities at
the site are compatible;’ ' : E .

3. the noise and traffic complained of by residents are caused By other businesses
. as well as your client and any noise arising from his use could be conirolled by
cther powers.. ' ' ' no :

MERITS — COUNCIL!S CASE
10« The main arguzments made by the Council were:¥

i the sife is shown on the development plan approved in 1971 as within the -
Eerkhamsted Cantral Area where the practice is to regulate the type and quantity
of land use Z=ving regard to assessed demand and also to retain and enhance

‘ character; : e e e e e ilERo
2, the =iie is also shown on the non-statutory Berkhamsted Town Centre Map of
1973 as “oifices and commercial® but the policy is not to permit further increases
in industrizl develomment in the central area; o

3o 3% is undesirable having regard to these provisions for industrial develop-
ment to be permitied here, particularly ewing to the proxizity of dwellings;

4. s=uch uses czuse loss of amenity by noise and dust; obstruction by lorries

loading, unizz=iing and parking in this narrow and congested cul-de-sac, and
such development could lead to further similar activities creating additional
harm; ' g : : S

5> the appsilanit's use creates noise from saws and other banging disturbances
waich are be==i r-ight through the houses nearby, the additional iraffic and
parking resuliing in congestion, danger and obstruction 4o emergency services;

6. the use here has continued in the evenings and on Sundays cfeating )
disturbance =x% annoyance. ‘ :

/

!
L

MERTTS — CASES FOR INTERESTED PERSONS

L

. - . . .‘. '. ..:1\ ‘- ) ‘ i
1. The main peinis madé by 5 local residenis objecting to the appellant’s use wersi~ -

1o the traffic atiracted to the appeal premises creates severe noise, disturbance
and congestion and interferes with radio ani television recaption; .



2. the site use creates loud noises which are disturbing particularly in
the evenings; - ' : .

'.3. Park Sirsei is narrow and the manoeuvring by wvehicles going to and from the -
site causes danger, . ' : .

MERITS - CONCLUSICNS

12. From my inspaction of the site and its surroundings and the fepresentations
rwade, I am of the-opinion that:— : :

1. the principzl issue in this appeal is whether Your client's window and - .
door manufaciurs could be properly located in Park Street having regard to the. .
provisions of ihé Development Plan and Tovm Centre Map and .also to its impaet-
on the surroundings. It is noted that the use is not ohe in accord with the
planning provisions although this on its own is not sufficient to Justify

refusal; . .

2., however, Park Sireet is unsuited for any business use, .its narrow width-
and the proximity of its dwellings to the highway being incompatible with
commercial activities; : . : .

3. any'activities involving noise, the comings and going of persons ang
vehicles are tound to harm nearby residents! enjoyment of their homes and
any additional traffic is also bound to add to the congestiion which already
exists in Park Street; e S . ' Co

rnearby resijents suffer already from the effecis of the activiiies-here - - b
¥ additiz: would exacerbate the harm and, for these reasons, it would be
to grant planmning permission for the use in dispute which would be vrongly
d ' ' - :

sidered other matters raised but find they are not of sufficient
ct the decision. I propose therefore to: allow the appeal on -
ground {4) and, &s this has succeeded, the requiremsnts of the notice and the -

time for iis compliance do not fall to be consideres but, as indicated atove,

no plannirng persission will be granted for the use in dispute.

5. I have zon
5o

FORMAL DECISION -

13. Por the above reasons and in exercise of the povers transferred to me, I herebyy
.21llow ihe appeel =mier ground (d), quash ithe enforcement notiice but refuse to grant.

-~

'planning permissicn for the development to which the enforcement notice relates,;
'pL gp oo _ .

RIGHT OF APFEAL AGAINST DECISION

14, This letier is issusd as the determination of the appzals before me, - Particulars
of the righis of app22l against the decisions %o the High ‘Court are enclosed for

those concerned.
-

T zn Sir .. _ :
Your obadient Servzzt’ ‘ - )
j D ' . .
{ | .

\ ;‘ \-’,'0‘:‘{ v &

A A BLOMA, BSc(®ng) MICE FIiMnE Barrister, LMRTPI
Tnspecior ' . : -



N ) - 7 © Ref XNo T/ARD’52“2/C/"9/3020 & 3206 /0

i'J iy
APPEARANCGES
FOR THR APPELLANT
" Mr P § Fountaine : ' ‘= Surveyor,
He called:
Mr B A Wekefield  ~ Former site employee.
FOR THE PLANNING AUTHORITY )
Mr A F Baker o - Senior Assistant Solicitor,
EPE ' B ' Dacorum District Council,
He called:
1e Mrs J A Perry ) =
«~ Nearby residents. .
2, HIr'N D Perr:r ) ' o
3, Mr D P Ivoble, BA I&RTPT AIAS - Senior Assistant _Plam.'xér,' L
¥asH ‘ Dacorum Distriet Council, -
~ IFTERESTED PERSONS
4o Mr L'L Pezcasy T “ '~ Former sité operator, :
2, Mrs-C Basretd - Adjoining resident.
3, Nr J Blower . . ' o -4 Pa.rk S‘Vtreet-.A g
4. Mrs V Lloyd o ' = 14 Park Street. ) S
o ' : ) Fearby resxdﬂnts.
" Y. Mrs B B"a..aelT o : -8 Park Strest. )
6;}&"5 E Weatnezprill ' . = 1 Park Street.. ;

~&,



IMPORTANT.—THIS' COMMUNICATION AFFECTS YOUR PROPERTY.

{a) '
- DACORUM DISTRICT COUNCIL 4“0@ 7 q{
TOWN AND COUNTRY PLANNING ACT 1971.

Enforcement Notice
*(Change of use without permission)

To: (& GeorQEFreder1CKKlte -

of ... 300 HLGD SErEEt, e
Berkhamsted, Herts.
1. WHEREAS: ‘ ’

1

(i) You are the [owner [and] [occupier] of] facpereonxhaxmmgxamintersstxing the land situate
at and known as () lock-up garages and forecourts thereto in Park Street,
Berkhamsted, Hertfordshire

which is more particularly delineated on the attached plan and thereon cohsmred edged in red
(hereinafter called “ the said land ).

(i) The (@ Dacorum District Council

(hereinafte

r called “ the Council”) are the Local Planning Authority (inter alia) for the purposes

of the provisions of section 87 of the Town and Country Planning Act 1971 (hereinafter called
“the Act of 1971 7). ' s

(iii) It appears to the Council that after the 31st day of December 1963 there has been a breach
of planning control in that the said land has been developed by the making of a material change in the

. use [thereof] fofxthebuiklingscsituatetharean] to a use for the purpose of the sale of joinery
items (including window and door frames)
™,
\.A; .
n'\ -

~

. without the grant of perf’hﬁsign required in that behalf under Part III of the Town and Country

. Planning Act 1962 or Part IIIof the Act of 1971.

(iv) The Council consider it expedient having regard to the provisions of the development

plan and to all other material considerations to serve this notice.

[CONTINUED OVERLEAF

(a) Insert the name of the council serving the notice.

i (5) Insert the name of the person, company or other body on whom the notice is being served. In the case of a company,
service shouid be on the company, not on individual directors or officers, but in the case of an incorporated company or body
service may be made by delivering or addressing the notice to the clerk or secretary. In the case of a partnership, service should
be on each of the partners by name, but a notice may be served on a partner ot a person having the control or management

- of the partnership business. (Section 233 of the Local Government Act 1972.) Service on (i) an occupier or (ii) a person

having any interest in the land whose name cannot be ascertained after reasonable inquiry can be made in the manner provided

by sub-section (2} of section 283 of the Town and Country Planning Act 1971, There is also provision in sub-section (3) of
that section for service of notices in respect of occupied !and.
() Insert a full description of the land to which the notice relates, sufficient to enable its location and extent to be readily

" understood, Where there is a postal address for the land, this should te included. The land should also be shown on a plan

Zattached to the notice, where possible. In drafting an enforcement notice regard should be had to the whole of the planning
unit in respect of which it is alleged there has been a breach of planning control, not merely to that part of the Jand which is
directly affected by the activities, or failure, constituting the alleged breach. \

YOUR ATTENTION IS DIRECTED TO THE ATTACHED NOTES WHICH EXPLAIN YOUR RIGHT

Copyrig

OF APPEAL AGAINST THIS NOTICE. YOU SHOULD READ THEM CAREFULLY.

ht Form. Cat. No, T.C.P. 105. SHAW & SONS Ltp., Shaway House, London S_E26 5AR

Y ]
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* 5 NOW THEREFORE TAKE NOTICE that in exercise of the powers contained in the said
saction 87 of the Act of 1971 the Council HEREBY REQUIRE YOQU within the period of four
calendar months beginning with the date on which this notice takes effect to discontinue the use [of
the said land] [ﬂfcnhedmiidingscsimmmhmmﬁimé} for the purpose of the sale of joinery

.items (including window and door frames).

3. THIS NOTICE SHALL TAKE EFFECT, subject to the provisions of section 88(3) of the
Town and Country Planning Act 1971, attireondaefthaperphoficaocooaaooaoday s Eg R
withéé) on the 20th September 19 79

DATED this Tenth day of August . 1979

Keitn thmb

Signed
. : . @
District Secretary -
Civic Centre, e
Marlowes, (The officer appointed for this purpose)
Hemel Hempstead,
Herts.

Address to which all communications should be sent.)

{(d) The period specified must be such that not less than 28 clear days clapsc between the date of the service of the notice
and the effective date (a longer period may be specified). Where scveral persons are served, cnsure that the effective date is
not less than 28 clear days after the /atest date of service.  (The period of 28 clear days cannot begin to run until the day
following the day when service of the notice on all those persons entitled to be served has been completed.}

{¢) Insert title of proper officer.

T a

NOTES FOR PERSONS SERVED WITH AN ENFORCEMENT NOTICE

(These notes do not form any part of the enforcement notice)

PENALTIES FOR NON-COMPLIANCE . :

1. You have been scrved with an cnforcement notice which will come into effect at the expiry of the
period ‘stated in paragraph 3 of the notice. You then have the further period sct out in paragraph 2 of
the notice in which to comply with the requirements sct out. If you fail to comply within that time you
will be liable to prosecution and, on conviction, to a fine. The continuing contravention after conviction
can lead to a further fine for each day the offence continues.

RIGHT OF APPEAL
2. You have a right of appeal against the notice to [the Sccretary of State for the Environment] [
OWREN.  1f you do appeal, the notice will not come into effect until the appeal is
finally determined. In considering whether to cxercise this right, you are invited to consider the reasons
given in the Council’s letter why this notice has been served.

WHEN TO APPEAL

3. An appeal nust be made within the period at the end of which the notice is stated to take effect.
This is the period set out in paragraph 3 of the notice. The Secretary of State has no power to extend this
period nor to accept an appeal made out of time.

HOW TO APPEAL

4. There are no special forms on which to make an appeal, but it should be made in writing and
addressed to [the Secretary of State, Department of the Environment, Toligate House, Houlton Strect,
Bristol] mmmmmm@mmnﬂmmmﬁmmmm%] and the
envelope marked © Enforcement Appeal . You should state (a) the grounds on which the appeal is made,
and (b) the facts on which those grounds arc based. (It will help the Secretary of State in dealing with
the preliminary stages of the appeal (sce paragraph 7 below) if you enclose a copy of the enforcement notice
or, failing that, state the name of the Council serving the notice, and the address of the property or location
of the land enforced against.  If you have also madg, or arc making, an appeal against a refusal of planning
permission in respect of the same land, you should mention this as well)

GROUNDS ON WHICH AN APPEAL CAN BE MADE
5. An appeal can be made on one or more of the grounds set out in Section 88(1) of the Town and
Country Planning Act l9i71—-rcproduccd with other relevant sections of the Act below/overlcaf. In general,
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